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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Office  of  Federal  Procurement  Policy 

Proposed  Policy  Letter  on  Federally 
Funded  Research  and  Development 
Centers 

agency:  Office  of  Federal  Procurement 
Policy,  0MB. 

action:  a  draft  Office  of  Federal 
Procurement  Policy  (OFPP)  policy  letter 
on  Federally  Funded  Research  and 
Development  Centers  (FFRDCs)  is  being 
published  for  public  review  and 
comment. 

summary:  The  proposed  policy  sets 
forth  guidelines  for  the  establishment, 
use,  periodic  review,  and  termination  of 
FFRDCs.  An  order  of  precedence  in 
alternatives  for  meeting  the  agencies’ 
special  technical  needs  is  included:  (1) 
use  of  the  private  sector,  (2)  use  of  in- 
house  Government  capabilities;  (3)  use 
of  existing  FFRDCs:  and  (4) 
establishment  of  a  new  FTRDC. 
date:  Comments  must  be  received  by 
February  20, 1981. 

ADDRESS:  Send  comments  to  Mr.  Fred  H. 
Dietrich,  Associate  Administrator  for 
Major  System  Acquisitions  and 
Procurement  Strategies,  Office  of 
Federal  Procurement  Policy,  726  Jackson 
Place,  N.W.,  Washington,  D.C.  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Fred  H.  Dietrich,  202-395-6810. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  on  Government 
Procurement,  in  its  1972  report,  included 
the  following  recommendation: 

B-5  “Continue  the  option  to  organize 
and  use  FFRDCs  to  satisfy  needs  that 
cannot  be  satisHed  effectively  from 
other  organizational  resources.  Any 
proposal  for  a  new  FFRDC  should  be 
reviewed  and  approved  by  the  agency 
head  and  special  attention  should  be 
given  to  the  method  of  termination, 
including  ownership  of  assets,  when  the 
need  for  the  FFRDC  no  longer  exists. 
Existing  FFRDCs  should  be  evaluated  by 
the  agency  head  periodically  (perhaps 
every  three  years)  for  continued  need." 

In  January  1977,  as  part  of  a  proposed 
policy  on  research  and  development 
procurement.  OFPP  issued  for  informal 
comment  a  draft  policy  on  FFRDCs  to 
the  agencies  and  to  industry  groups 
which  had  indicated  an  interest.  The 
comments  supported  the  need  for  such  a 
policy  and,  as  appropriate,  are  reflected 
in  this  draft  policy  letter. 

The  following  is  a  list  of  the  current 
FFRDCs  arranged  by  the  sponsoring 
agency  (source:  National  Science 
Foundation): 


Department  of  Defense 

Office  of  the  Secretary  of  Defense 

Administered  by  non-profit  institution: 
Institute  for  Defense  Analyses  (IDA) 

Department  of  the  Navy 

Administered  by  universities: 

Center  for  Naval  Analyses  (University 
of  Rochester) 

Department  of  the  Air  Force 

Administered  by  universities; 

Lincoln  Laboratory  (Massachusetts 
Institute  of  Technology') 

Administered  by  non-profit  institutions: 
Aerospace  Corporation 
C®  Division  (MITRE  Corporation) 
Project  Air  Force  (RAND  Corporation) 

Department  of  Health  and  Human 

Services 

National  Institutes  of  Health 

Administered  by  industrial  firms: 
Frederick  Cancer  Research  Center 
(Litton  Bionetics,  Inc.,  Litton 
Industries) 

Department  of  Energy 

Administered  by  industrial  firms: 

Bettis  Atomic  Power  Laboratory 
(Westinghouse  Electric  Corp.) 
Hanford  Engineering  Development 
Laboratory  (Westinghouse  Hanford 
Corp.) 

Oak  Ridge  National  Laboratory 
(Union  Carbide  Corp.) 

Idaho  National  Engineering 
Laboratory  (Aerojet  Nuclear  Corp.) 
Knolls  Atomic  Power  Laboratory 
(General  Electric  Company) 

Liquid  Metal  Engineering  Center  ~ 
(Rockwell  International 
Corporation) 

Mound  Laboratory  (Monsanto 
Research  Corp.) 

Sandia  Laboratory  (Western  Electric 
Co.,  Inc. — Sandia  Corp.) 

Savannah  River  Laboratory  (E.  I. 
duPont  de  Nemours  &  Co.,  Inc.) 

Administered  by  Universities: 

Ames  Laboratory  (Iowa  State 
University  of  Science  and 
Technology) 

Argonne  National  Laboratory 
(University  of  Chicago  and  Argonne 
Universities  Association) 
Brookhaven  National  Laboratory 
(Associated  Universities,  Inc.) 

E.  O.  Lawrence  Berkeley  Laboratory 
(University  of  California) 

E.  O.  Lawrence  Livermore  Laboratory 
(University  of  California) 

Fermilab  (Universities  Research 
Association,  Inc.) 

Los  Alamos  Scientific  Laboratory 
(University  of  California) 

Oak  Ridge  Institute  of  Nuclear  Studies 
(Oak  Ridge  Associated  Universities) 


Plasma  Physics  Laboratory  (Princeton 
University) 

Stanford  Linear  Accelerator  Center 
(Stanford  University) 

Administered  by  other  non-profit 
institutions: 

Pacific  Northwest  Laboratory  (Battelle 
Memorial  Institute) 

Solar  Energy  Research  Institute 
(Midwest  Research  Institute) 

National  Aeronautics  and  Space 
Administration 

Administered  by  universities: 

Jet  Propulsion  Laboratory  (California 
Institute  of  Technology) 

National  Science  Foundation 

Administered  by  universities: 

Cerro  Tololo  Inter-American 
Observatory  (Association  of 
Universities  for  Research  in 
Astronomy,  Inc.) 

Kitt  Peak  National  Observatory 
(Association  of  Universities  for 
Research  in  Astronomy,  Inc.) 

National  Astronomy  and  Ionosphere 
Center  (Cornell  University) 

National  Center  for  Atmospheric 
Research  (University  Corporation 
for  Atmospheric  Research) 

National  Radio  Astonomy 
Observatory  (Associated 
Universities,  Inc.) 

Sacramento  Peak  Observatory 
(Association  of  Universities  for 
Research  in  Astronomy,  Inc.) 

Karen  HasHe  Williams. 

Administrator. 

December  24, 1980. 

OFPP  Policy  Letter  81 - 

December  24, 1980. 

To  the  heads  of  executive  departments 
and  establishments. 

Subject:  Federally  Funded  Research  and 
Development  Centers. 

1.  Purpose.  Government  procurement 
policy  should  be  uniform  and  consistent 
in  application.  This  directive  establishes 
Government-wide  policies  for  the 
establishment,  use,  periodic  review,  and 
termination  of  Federally  Funded 
Research  and  Development  Centers 
(FFRDCs). 

2.  Rescission.  Memorandum  from  the 
Chairman  to  the  Members  of  the  Federal 
Council  for  Science  and  Technology, 
dated  November  1, 1967,  which  set  forth 
criteria  for  identification  of  FFRDCs  and 
the  requirement  for  a  master 
Government  listing  of  these  centers,  is 
rescinded  by  this  policy  letter. 

3.  Authority:  This  policy  letter  is  being 
issued  pursuant  to  41  U.S.C.  405, 
Sections  6d  and  6h,  which  require  final 
disposition  of  the  Commission  on 
Government  Procurement 


Federal  Register  /  Vol.  45,  No.  252  /  Wednesday,  December  31,  1980  /  Notices 


86951 


recommendations  and  authorize  the 
issuance  of  policy  directives. 

4.  Background  The  Departments  of 
Energy,  Defense,  and  Health  and  Human 
Services,  and  the  National  Aeronautics 
and  Space  Administration  and  the 
National  Science  Foundation  currently 
sponsor  a  total  of  35  FFRDCs.  In 
addition  to  these  primary  sponsors, 
many  other  departments  and  agencies 
utilize  these  FFRDEs.  The  contracts  with 
the  FFRDCs  represent  an  estimated 
annual  expenditure  of  $3  billion. 

In  1967,  a  Government-wide  policy  for 
the  identification  and  maintenance  of  a 
master  listing  of  these  FFRDCs  was 
issued  (reference  paragraph  2 — 
Rescission).  In  1972,  the  Commission  on 
Government  Procurement  recommended 
that  guidance  be  provided  on  the 
establishment,  use,  periodic  review  and 
termination  of  FFRDCs.'  This  policy  is 
based  on  the  executive  branch 
consideration  of  the  Commission’s 
recommendation. 

5.  Policy. 

a.  Agencies  will  carefully  consider 
alternatives  for  meeting  their  special 
technical  needs  before  using  an  existing 
FFRDC  or  establishing  a  new  FFRDC. 
Alternatives  for  meeting  the  agency 
needs  shall  be  considered  in  the 
following  order  of  precedence: 

(1)  Use  of  the  private  sector,  including 
non-profit  organizations. 

(2)  Use  of  in-house  Government 
capabilities. 

(3)  Use  of  existing  FFRDCs. 

(4)  Establishment  of  a  new  FFRDC. 

b.  Arrangements  with  FFRDCs  which 
are  also  Government-owned,  contractor- 
operated  (GOCO)  facilities  will  comply 
with  the  provisions  of  0MB  Circular  No. 
A-49. 

c.  Task  assignments  given  to  FFRDCs 
which  are  consulting  services,  as 
defined  by  OMB  Circular  No.  A-120, 
will  comply  with  the  provisions  of  that 
Circular. 

d.  FFRDCs  will  not  receive 
manufacturing  or  production  tasks  or 
contracts. 

e.  Establishment  of  an  FFRDC.  In 
establishing  a  new  FFRDC,  the  principal 
sponsor  shall  ensure  that: 

(1)  The  alternatives  in  5.a.  for 
obtaining  support  of  agency 
requirements  cannot  meet  the  needs. 

(2)  Before  concluding  that  there  is  no 
other  adequate  performer  available,  the 
agency  will  place  at  least  three  notices 
over  a  90-day  period  in  the  Commerce 
Business  Daily  and  in  the  Federal 
Register  soliciting  identification  of 
private  sector  performers. 

(3)  Agency  efforts  to  find  satisfactory 
private  sector  performers,  especially 
small  and  minority-owned  businesses, 
will  include  obtaining  assistance  from 


the  Small  Business  Administration  and 
the  Domestic  and  International  Business 
Administration  in  the  Department  of 
Commerce. . 

i  ‘  (4)  There  is  sufficient  Government 
expertise  available  to  objectively  and 
perceptively  evaluate  the  work 
performed  by  the  FFRDC. 

(5)  Controls  are  established  to  ensure 
that  costs  of  services  being  provided  to 
the  Government  are  reasonable. 

(6)  The  responsibility  for 
capitalization  has  been  defined  in  such 
a  manner  that  ownership  of  assets  may 
be  readily  and  equitably  determined 
upon  termination  of  the  FFRDC. 

(7)  The  FFRDC  will  maintain  currency 
in  its  field(s)  of  expertise. 

f.  Sponsoring  Agreements.  A  contract 
shall  be  the  only  instrument  used  for 
transactions  with  FFRDCs.  Long-term 
contract  arrangements  are  encouraged 
to  provide  the  continuity  that  will  attract 
high  quality  personnel  to  the  FFRDC, 
maintain  its  objectivity  and 
independence,  preserve  familiarity  with 
the  principal  sponsor’s  needs,  and 
provide  a  quick  response  capability.  The 
contract  with  an  FFRDC  shall  include, 
as  a  minimum: 

(1)  Cost  items  on  which  advance 
agreements  are  to  be  negotiated;  e.g., 
salary  structure,  depreciation,  indirect 
costs,  etc. 

(2)  Special  factors  affecting 
negotiation  of  fees;  e.g.,  risks,  use  of 
Govenrment  furnished  property  and 
facilities,  eta 

(3)  Criteria  for  the  orderly  termination 
of  the  contract  and  disposal  of  assets. 

(4)  A  prohibition  against  the  FFRDC 
soliciting  woik  from  any  source  and 
from  competitively  bidding  for  work. 

g.  Use  of  an  Existing  FFRDC.  The 
principal  sponsor  will  ensure  that  task 
assignments  proposed  for  an  existing 
FFRDC  are  within  the  scope  of  the 
contract,  that  the  alternatives  in  5.a.  for 
obtaining  support  of  agency 
requirements  cannot  meet  the  needs, 
and,  if  for  consulting  services,  that  the 
requirements  of  OMB  Circular  No.  A- 
120  have  been  met. 

h.  Use  of  an  Existing  FFRDC  by  an 
Agency  Other  than  the  Principal 
Sponsor.  When  an  agency  has 
determined,  in  accordance  with  5.a.  and 
5.d.(2],  that  the  alternatives  for  obtaining 
support  of  agency  requirements  cannot 
meet  the  needs,  it  may  request  the 
principal  sponsor  to  place  the  work  with 
an  existing  FFRDC.  If  the  principal 
sponsor  concurs  in  the  placing  of  the 
work  with  its  FFRDC  and  the  work  is 
within  the  scope  of  the  contract,  task 
assignments  can  be  given  to  the  FFRDC. 
The  principal  sponsor  will  continue  to 
be  responsible  for  ciintract 
administratioan,  but  the  other  agency 


will  be  responsible  for  management  of 
the  specific  work  involved. 

i.  Periodic  Review.  Principal  sponsors 
shall  conduct  comprehensive  periodic 
reviews  at  least  every  three  years  of 
their  use  and  need  for  the  FFkDC(s). 

The  annual  planning  and  budget  process 
and  associated  performance  reviews  of 
FFRDCs  are  not  substitutes  for  the 
comprehensive  period  review.  The  head 
of  the  principal  sponsor  may  approve 
the  continuance  of  the  FFRDC(s),  if 
recommended  by  the  periodic  review. 
The  periodic  review  will  include: 

(1)  The  examination  of  the  agency’s 
special  technical  needs  to  determine  if 
they  continue  to  exist. 

(2)  The  examination  of  the  preferred 
alternatives  in  5.a.  to  meeting  the 
agency’s  needs. 

(3)  'The  efficiency  and  effectiveness  of 
the  FFRDC  in  meeting  the  agency’s 
needs. 

(4)  The  adequacy  of  the  FFRDC 
management  in  assuring  a  cost  effective 
operation. 

j.  Termination  of  an  FFRDC.  When 
the  principal  sponsor’s  need  for  the 
FFRDC  no  longer  exists,  the  sponsorship 
shall  be  phased  out  and  the  assets 
disposed  of  under  the  terms  and 
conditions  of  the  contract. 

6.  Definitions 

a.  A  Federally  Funded  Research  and 
Development  Center  is  an  organization 
established  by  the  Federal  Government 
to  perform,  analyze,  integrate,  support  or 
administer  research  and  development. 
FFRDCs  exist  to  work  for  and  operate 
under  the  direct  monitorship  of  the 
principal  sponsor.  FFRDCs  are  not-for- 
profit  organizations  administered  by 
universities,  non-profit  organizations,  or 
industrial  firms  as  an  autonomous 
organization  or  an  identifiable  separate 
operating  unit  of  a  parent  organization. 
FFRDCs  have  an  average  annual 
operation  and  capital  equipment  budget 
of  at  least'$3  million. 

b.  Principal  Sponsor  means  the 
executive  agency  which  established  and 
monitors  an  FFRDC  and  is  responsible 
for  contract  administration  of  the 
contract  with  the  FFRDC. 

7.  Action  Requirements 

a.  Each  agency  head  has  the 
responsibility  to  ensure  that  the 
provisions  of  this  policy  are  followed. 

b.  ’The  principal  sponsor  will  provide 
the  Administrator  of  Federal 
Procurement  Policy  with  a  copy  of  the 
final  report(s).of  the  comprehensive 
period  reviews  required  by  5.i. 

c.  The  principal  sponsors  will  notify 
the  National  Science  Foundation  of  the 
status  of  the  FFRDCs. 

d.  The  National  Science  Foundation 
will  maintain  the  master  Government 
list  of  FFRDCs. 
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8.  Information  Contact.  All  questions 
or  inquiries  should  be  submitted  to  the 
Office  of  Management  and  Budget, 
Administrator  for  Federal  Procurement 
Policy,  telephone  202-395-6810. 

9.  Sunset  Review  Date.  This  policy 
letter  will  be  reviewed  five  years  after 
its  effective  date  for  extension, 
modification,’  or  rescission. 

(m  Doc  80-40675  Filed  12-00-80:  8:45  am] 
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Proposed  Policy  Letter  on  Cost 
Sharing  in  Research  and  Development 
Contracts 

AGENCY:  Office  of  Federal  Procurement 
Policy,  OMB. 

action:  a  draft  Office  of  Federal 
Procurement  Policy  (OFPP)  policy  letter 
on  cost  sharing  in  research  and 
development  contrac's  is  being 
published  for  public  review  and 
comment. 

summary:  The  proposed  policy  prohibits 
cost  sharing  in  any  form  in  Government 
research  and  development  contracts. 

The  proposed  policy  does  not  apply  to 
assistance  transactions  (grants  and 
cooperative  agreements).  This  proposed 
policy  should  be  reviewed  in 
conjunction  with  the  proposed  OFPP 
policy  letter  on  Recoupment  of  Research 
and  Development  Contract  Costs. 

DATE:  Comments  must  be  received  by 
February  20, 1981. 

ADDRESS:  Send  comments  to  Mr.  Fred  H. 
Dietrich.  Associate  Administrator  for 
Major  System  Acquisitions  and 
Procurement  Strategies,  Office  of 
Federal  Procurement  Policy,  726  Jackson 
Place,  N.W.,  Washington,  D.C.  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.^red  H.  Dietrich,  202-395-6810. 
SUPPLEMENTARY  INFORMATION:  One  of 
the  first  statutory  requirements  for  cost 
sharing  was  the  limitation  placed  on 
indirect  costs  for  research  grants  in  the 
Labor-Health,  Education  and  Welfare 
(HEW)  Appropriations  Act  for  fiscal 
year  1958.  This  enacted  into  law  the  15% 
limitation  previously  applied  by  agency 
policy. 

The  statutory  indirect  cost  limit  was 
raised  to  20%  for  fiscal  year  1963,  and 
the  Labor-HEW  Appropriations  Act  for 
fiscal  year  1966  substituted  a  clause 
which  has  been  used  each  succeeding 
year: 

"None  of  the  funds  provided  herein  shall  be 
used  to  pay  any  recipient  of  a  grant  for  the 
conduct  of  a  research  project  an  amount 
equal  to  as  much  as  the  entire  cost  of  the 
project.” 

In  1970,  cost  shading  was  legislatively 
introduced  (Appropriation  Act  for  the 


Independent  Offices  and  Housing  and 
Urban  Development)  as  applicable  to 
some  contracts  as  well  as  grants: 

“None  of  the  funds  provided  in  this  Act 
may  be  used  for  payment,  through  grants  or 
contracts,  to  recipients  that  do  not  share  in 
the  cost  of  conducting  research  resulting  from 
proposals  for  projects  not  specifically 
solicited  by  the  Government:  provided  that 
the  extent  of  cost  sharing  by  the  recipient 
shall  reflect  the  mutuality  of  interest  of  the 
grantee  or  contractor  and  the  Government  in 
research." 

This  language  governed  such  agencies 
as  the  National  Aeronautic  and  Space 
Administration  and  National  Science 
Foundation,  but  Health  and  Human 
Services  (HHS)  is  the  agency  covered  by 
prior  language  in  this  appropriation  act. 
In  the  absence  of  statutory 
requirements.  Department  of  Defense 
observed  the  language  applicable  to 
HHS.  The  Atomic  Energy  Commission, 
while  not  subject  to  statutory 
requirement  for  cost  sharing,  required 
cost  sharing  in  most  of  its  research 
support  agreements. 

The  Office  of  Management  and  Budget 
(OMB)  issued  Circular  No.  A-lOO, 
replacing  Circular  No.  A-74,  expanding 
cost  sharing  to  research  contracts  as 
well  as  grants  and  making  the 
requirements  of  the  1970  Appropriation 
Act  for  the  Independent  Offices  and 
HUD  applicable  to  all  executive 
agencies  for  unsolicited  proposals.  In 
December  1973,  General  Services 
Administration  Federal  Management 
Circular  (FMC)  73-3  superseded  OMB 
Circular  A-lOO  with  essentially  the  same 
requirements.  The  Commission  on 
Government  Procurement  in  its  report  of 
December  1972,  recommended: 

"Eliminate  cost  sharing  on  R&D  projects 
except  in  cases  where  the  performer  of  the 
project  would  clearly  benefit;  e.g.,  through 
economic  benefits  on  commercial  sales. 
Decisions  with  respect  to  the  placement  of  R 
&  D  contracts  or  grants  should  not  be 
influenced  by  potential  cost  sharing  except 
where  cost  competition  is  a  factor." 

In  June  1973,  an  interagency  task 
group  was  established  to  consider  the 
Commission’s  recommendation.  This 
task  group  recommended  in  its  February 
1974  report: 

“Eliminate  mandatory  cost  sharing  on  R&D 
projects  provided,  however,  that  sharing  may 
be  required  in  cases  where  the  performer 
would  clearly  benefit  from  commercial  sales 
as  a  result  of  performance  of  the  research 
and  development.  Decisions  with  respect  to 
the  placement  of  R&D  awards  should  not  be 
influenced  by  potential  cost  sharing  except 
where  cost  competition  is  a  factor.” 

Subsequent  review  by  27  agencies 
resulted  in  8  concurrences,  9 
nonconcurrences,  one  conditional 
concurrence  and  2  abstentions.  As  a 


result,  the  task  group  was  reconstituted 
to  reconsider  the  proposed  posifion.  In 
December  1974,  the  task  group 
recommended: 

“Cost  participation  on  research  and 
development  projects  may  be  encouraged  or 
required  at  the  discretion  of  individual 
agencies,  as  deemed  in  the  best  interest  of 
the  Government.  Such  participation  is  subject 
to  statutory  or  interagency  guidelines. 
Statutory  cost  participation  not  directed  to 
specific  agency  progretms  or  projects  should 
be  eliminated.” 

This  December  1974  report  of  the  task 
group  was  distributed  for  private  sector 
comments  only  since  agency  views  had 
already  been  obtained.  Strong 
oppositiion  was  expressed  from  both 
commercial  and  nonprofit  perfonner 
organizations. 

The  interagency  task  group  was 
reconstructed  and  reconstituted  to  once 
again  reconsider  the  proposed  position. 

In  January  1976,  the  task  group 
recommended: 

“Cost  participation  under  any  R&D 
agreement  shall  not  be  imposed  except  as  set 
forth  below: 

a.  Cost  participation  shall  be  implemented 
when  required  by  statute. 

b.  Cost  participation  may  be  imposed  at  the 
option  of  the  agency  when  there  is  a  high 
probability  that  the  performer  will  receive  a 
significant  present  or  future  benefit  as  a 
direct  result  of  the  performance  effort.” 

In  the  January  1976  report,  the  task 
group  further  defined  cost  participation 
as  follows: 

"Cost  participation  is  a  generic  term 
denoting  any  situation  where  the  Government 
does  not  fully  reimburse  the  performer  for  all 
allowable  costs,  profits,  or  fees  associated 
with  the  specified  effort.  The  term 
encompasses  cost  sharing,  cost  matching, 
cost  limitation  (direct  or  indirect)  and  similar 
phrases.  Cost  participation  may  be  in  any 
form,  including,  but  not  limited  to,  cash, 
personal  property  or  services,  or  real 
property  or  interest  therein,  needed  for  the 
project,  the  value  of  which  shall  be 
established  by  mutual  agreement  between 
the  agency  and  the  performer.” 

OFPP  Policy  Considerations 

— The  attitude  of  having  a  contractor 
share  in  costs  when  benefits  are 
expected  from  the  performance  could 
easily  lead  to  cost  sharing  on  all  Federal 
R&D  contracts.  This  is  not  the 
Government’s  intent. 

— Obtaining  an  agreement  which  is  in 
the  best  interest  of  the  Government  does 
not  mean  the  least  immediate  cost  to  the 
Government. 

— Discouraging  contractors  from  doing 
business  with  Government  is  a  concern. 

— Cost  sharing  does  not  include  all 
forms  of  cost  limitations  or 
disallowances,  many  of  which  are 


Federal  Register  /  Vol.  45,  No.  252  /  Wednesday,  December  31,  1980  /  Notices 


86953 


covered  in  regulations  on  cost 
principles. 

— Solicited  versus  unsolicted 
proposals.  Many  believe  cost  sharing  is 
appropriate  for  unsolicted  proposals, 
even  though  the  agency  may  well  desire 
to  procure  the  R&D  effort  proposed  to 
meet  the  agency's  missions. 
Consideration  is  not  always  given  to 
encouraging  contractors  to  present 
alternatives  to  meeting  agency  missions. 

— Procurement  with  small  R&D  firms. 

If  cost  sharing  were  to  continue  to  be 
imposed  when  the  Government  is 
procuring  research  and  development  for 
its  use,  small  R&D  firms  would  continue 
to  be  excluded  from  these  procurements 
because  only  the  larger  firms  may  be 
able  to  afford  to  accept  the  imposition  of 
cost  sharing  in  this  situation. 

The  Commission  observed  the 
philosophical  difference  in  supporting 
research  and  procuring  research. 
Agencies  such  as  DOD,  NASA  and 
Federal  Aviation  Administration 
procure  R&D,  while  other  agencies  such 
as  the  Department  of  Energy  both 
procure  and  support  R&D.  Agencies  such 
as  Urban  Mass  Transportation 
Administration,  National  Institute  of 
Health,  and  NSF  are  in  a  predominately 
R&D  support  role.  Public  Law  95-224 
provides  statutory  distinction  between 
"assistance”  (supporting)  and 
"procurement”  transactions. 

The  Commission  was  clear  that 
sharing  should  not  be  imposed  when  the 
agencies  are  procuring  R&D,  but  may  be 
imposed  if  the  Government  is  assisting 
the  performer.  The  Commission  also 
recognized  that  voluntary  cost  sharing, 
however  justified,  should  not  be 
eliminated,  but  controlled.  For  example, 
known  voluntary  cost  sharing  would  not 
be  in  the  best  interest  of  the 
Government  when  the  Government  is 
procuring  R&D  products  or  services  for 
Government  use  because,  in  effect,  it 
would  be  condoning  a  “buy-in.”  Existing 
procurement  policies  do  not  condone 
"buy-ins.” 

The  proposed  policy  does  not  permit 

-  cost  sharing  in  contracts.  However,  the 
prohibition  of  cost  sharing  by  the 

‘  contractor  when  an  agency  is  procuring 
R&D  products  or  services  for  its  use  and 
when  there  is  a  clear  potential  benefit  to 
the  contractor  through  commercial  sales 
is  being  counterbalanced  in  the 

-  proposed  policy  on  recoupment. 

In  January  1977,  as  part  of  a  proposed 
policy  in  research  and  development 
■  procurement,  OFPP  issued  for  informal 

I  comment  a  draft  policy  on  cost  sharing 
to  the  agencies  and  to  industry  groups 
which  had  indicated  an  interest. 
Appropriate  revisions  have  been 


incorporated  in  the  proposed  policy 
based  on  the  comments  received. 

Karen  Hastie  Williams, 

Administrator. 

December  24,1980. 

December  24, 1980. 

OFPP  Policy  Letter  81 — 

Heads  of  Executive  Departments  and 
Establishments. 

Subject:  Cost  Sharing  in  Research  and 
Development  Contracts. 

1.  Purpose.  Government  procurement 
policy  should  be  uniform  and  consistent 
in  application.  This  directive  prohibits 
cost  sharing  in  any  form  in  research  and 
development  contracts. 

2.  Rescission.  The  provisions  of 
Federal  Management  Circular  (FMC) 

No.  73-3,  “Cost  Sharing  on  Federal 
Research,”  dated  December  4, 1973, 
which  relate  to  contracting,  are 
rescinded  by  this  policy  letter. 

3.  Authority.  This  policy  is  being 
issued  pursuant  to  41  U.S.C.  405, 

Sections  6d  and  6h,  which  require  final 
disposition  of  the  Commission  on 
Government  Procurement 
recommendations  and  authorize  the 
issuance  of  policy  directives. 

4.  Background.  The  Commission  on 
Government,  in  its  1972  report, 
recommended  that  recoupment  of 
research  and  development  contract 
costs  be  prohibited  and  that  cost  sharing 
be  used  in  research  and  development 
contracts  when  there  was  a  clear 
potential  of  commercial  benefit. 
However,  in  August  1974,  the  Council  on 
International  Economic  Policy,  with  the 
President’s  concurrence,  issued  Decision 
Memorandum  23,  which  requires 
recoupment  on  Government-owned  and 
financed  technologies  and  products 
when  they  are  sold  to  non-U.S. 
Government  buyers,  both  domestic  and 
foreign. 

By  requiring  recoupment  (see  OFPP 
Policy  Letter  81- — )  but  prohibiting  cost 
sharing,  the  intent  of  the  Commission’s 
recommendation  for  repayment  to  the 
Government  of  sponsored  research  and 
development  is  being  met. 

5.  Policy.  Agencies  shall  ensure  that 
for  research  and  development  (R&D) 
contracts,  the  funds,  scope  of  work,  and 
evaluation  criteria  are  in  balance.  Cost 
sharing  shall  not  be  imposed  on  or 
permitted  by  an  agency  in  R&D 
contracts. 

6.  Definitions.  See  OMB  Circular  No, 
A-11,  Section  44,  for  definitions  of 
research  and  development. 

7.  Action  Requirements. 

a.  Each  agency  head  has  the 
responsibility  to  ensure  that  the 
provisions  of  this  policy  are  followed. 


b.  Copies  of  agency  implementation 
will  be  sent  to  the  Administrator  for 
Federal  Procurement  Policy. 

8.  Information  Contact.  All  questions 
or  inquiries  should  be  submitted  to  the 
Office  of  Management  and  Budget, 
Administrator  for  Federal  Procurement 
Policy,  telephone  202-395-6810. 

9.  Sunset  Review  Date.  This  policy 
letter  will  be  reviewed,  in  conjunction 
with  OFPP  Policy  Letter  81 — , 
"Recoupment  of  Research  and 
Development  Contract  Costs,”  five  years 
after  its  effective  date  for  extension, 
modification,  or  rescission. 

(FR  Doc.  80-40676  Filed  12-30-80;  8:45  am| 
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Proposed  Policy  Letter  on 
Recoupment  of  Research  and 
Development  Contract  Costs 

agency:  Office  of  Federal  Procurement 
Policy,  OMB. 

action:  a  draft  Office  of  Federal 
Procurement  Policy  (OFPP)  policy  letter 
on  recoupment  of  research  and 
development  contract  costs  is  being 
published  for  public  review  and 
comment. 

summary:  'The  proposed  policy  sets 
forth  guidelines  for  the  financial 
repayment  to  the  Government  of  part  or 
all  the  Government  funded  research  and 
development  costs  of  contracts  leading 
to  products  or  services  that  are  sold  to 
buyers  other  than  the  Government.  This 
proposed  policy  should  be  reviewed  in 
conjunction  with  the  proposed  OFPP 
policy  letter  on  Cost  Sharing  in  Research 
and  Development  Contracts. 

DATE:  Comments  must  be  received  by 
February  20, 1981. 

ADDRESS:  Send  comments  to  Mr.  Fred  H. 
Dietrich,  Associate  Administrator  for 
Major  System  Acquisitions  and 
Procurement  Strategies,  Office  of 
Federal  Procurement  Policy,  726  Jackson 
Place,  N.W..  Washington,  D.C.  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Fred  H.  Dietrich,  202-395-6810. 
SUPPLEMENTARY  INFORMATION:  During 
late  1973  and  the  first  half  of  1974,  the 
Council  on  International  Economic 
Policy  conducted  a  study  which  resulted 
in  a  recommendation  that  recoupment 
be  sought  on  Government-owned  and 
financed  technologies  and  products 
when  these  are  proposed  for  sale  to  non- 
U.S,  Government  buyers.  The  President 
reviewed  the  issue  and  approved  the 
Council's  recommendations.  On  August 
2, 1974,  the  Executive  Director  of  the 
Council  issued  Decision  Memorandum 
23,  setting  forth  the  policy. 

Council  on  International  Economic 
Policy  Decision  Memorandum  23 


86954 


Federal  Register  /  Vol.  45,  No.  252  /  Wednesday,  December  31,  1980  /  Notices 


requires  that  recoupment  will  be  sought 
on  Government-owned  and  financed 
technologies  and  products  when  these 
are  proposed  for  sale  to  non-U.S. 
Government  buyers.  Further,  it  requires 
that  recoupment  will: 

(1)  Be  disigned  to  achieve  a  return  on 
Government  investment  and  not  to 
arbitrarily  limit  transfers  of  technology 
to  foreign  nations; 

(2)  Entail  proportionate  (i.e.,  pro  rata) 
cost  recovery  on  product  sales; 

(3)  Allow  a  fair  market  recovery  on 
technology  sales,  execution  to  be 
predicated  on  a  satisfactory 
determination  of  fair  market  pricing 
policy  and  procedures;  and 

(4)  Allow  reasonable  agency 
flexibility  and  discretion  in 
implementation,  permitting  exceptions 
because  of  national  security,  foreign 
policy  and  overriding  public  interest. 

OMB  had  the  responsibility  to  provide 
implementation  guidance  to  the  agencies 
for  this  policy.  In  the  process  of 
developing  the  guidance,  OMB  found 
that  the  application  of  the  policy  was 
very  complex  because  of  potential 
legitimate  reasons  for  granting 
exceptions  in  certain  cases  involving 
national  secuity,  foreign  policy,  and  the 
general  public  interest.  Therefore,  on 
April  15, 1975,  OMB  requested  that  the 
Federal  Coordinating  Council  for 
Science  and  Technology  assist  in 
development  of  the  needed  criteria  and 
guidelines.  In  May  1975,  NSF’s  Office  of 
National  Research  and  Development 
Assessment  provided  a  white  paper 
entitled,  "Recoupment  of  Government 
R&D  Expenditures:  Issues  and 
Practices."  This  paper  was  used  by  the 
Federal  Coordinating  Council  for 
Science  and  Technology  in  developing 
the  recoupment  guidelines. 

On  June  29, 1976,  the  Chairman  of  the 
Federal  Coordinating  Council  for 
Science  and  Technology  distributed  to 
the  agencies  and  OFPP/OMB  the 
guidelines  requested  by  OMB.  OFPP 
was  assigned  the  responsibility  to 
provide  the  uniform  Government-wide 
procurement  policy. 

The  Commission  on  Government 
Procurement,  in  its  December  1972 
report,  recommended: 

“Eliminate  recovery  of  R&D  costs 
from  Government  contractors  and 
grantees  except  under  unusual 
circumstances  approved  by  the  agency 
head." 

On  September  16, 1974,  the 
interagency  task  group  established  by 
OMB  to  develop  the  executive  branch 
position  on  the  Commission's 
recommendation,  recommended 
rejection  of  the  Commission's 
recommendation  in  favor  of  the  Council 
on  International  Economic  Policy 


Decision  Memorandum  23.  In  October 
1974,  the  task  group’s  position  was 
adopted  as  the  executive  branch 
position  and  notice  to  this  effect  was 
published  in  the  Federal  Register. 

The  Councils’  recommendation  and 
executive  branch  position  on  the 
Commission  recommendation  are 
reflected  in  the  proposed  policy. 

In  January  1977,  as  part  of  a  proposed 
policy  on  research  and  development 
procurement,  OFPP  issued  for  informal 
comment  a  draft  policy  on  recoupment 
to  the  agencies  and  to  industry  groups 
which  had  indicated  an  interest. 
Appropriate  revisions  have  been 
incorporated  in  the  proposed  policy 
based  on  the  comments  received. 

It  is  recognized  that  the  Departments 
of  Defense  and  Energy,  and  the  National 
Aeronautics  and  Space  Administration 
have  issued  implementing  instructions 
on  recoupment. 

Karen  Hastie  Williams, 

Administrator. 

December  24, 1980. 

December  24, 1980. 

OFPP  Policy  Letter  81 - 

To  the  heads  of  executive  departments 
and  establishments. 

Subject:  Recoupment  of  Research  and 
Development  Contract  Costs. 

1.  Purpose.  Government  procurement 
policy  should  be  uniform  and  consistent 
in  application.  This  directive  establishes 
Government-wide  policies  for  the 
recoupment  of  research  and 
development  contract  costs. 

2.  Authority.  This  policy  letter 
implements  Council  on  International 
Economic  Policy  Decision  Memorandum 
23  of  August  2, 1974,  and  is  issued 
pursuant  to  41  U.S.C.  405,  Section  6h, 
which  authorizes  the  issuance  of  policy 
directives. 

3.  Background.  The  Commission  on 
Government  Procurement,  in  its  1972 
report,  recommended  that  recoupment  of 
research  and  development  contracts 
costs  be  prohibited  and  that  cost  sharing 
be  used  in  research  and  development 
contracts  when  there  was  a  clear 
potential  of  commercial  benefit.  In 
August  1974,  the  Council  on 
International  Economic  Policy,  with  the 
President’s  concurrence,  issued  Decision 
Memorandum  23,  which  requires 
recoupment  on  Government-owned  and 
financed  technologies  and  products 
when  these  are  sold  to  non-U.S. 
Government  buyers,  both  domestic  and 
foreign. 

By  requiring  recoupment  but 
prohibiting  cost  sharing  (see  OFPP 

Policy  Letter  81 - ,  the  intent  of  the 

Commission’s  recommendation  for 
repayment  to  the  Government  of 


sponsored  research  and  development  is 
being  met. 

Council  on  International  Economic 
Policy  Decision  Memorandum  23 
specified  that  recoupment  will: 

— ^Be  designed  to  achieve  a  return  on 
Government  investment  and  not  to 
arbitrarily  limit  transfers  of  technology 
to  foreign  nations; 

— Entail  proportionate  (i.e.,  pro  rata) 
cost  recovery  on  product  sales; 

— Allow  a  fair  market  recovery  on 
technology  sales,  execution  to  be 
predicated  on  a  satisfactory 
determination  of  fair  market  pricing 
policy  and  procedures;  and 

— Allow  reasonable  agency  flexibility 
and  discretion  in  implementation, 
permitting  exceptions  because  of 
national  security,  foreign  policy,  or 
overriding  public  interest. 

In  April  1975,  OMB  requested  that  the 
Federal  Coordinating  Council  for 
Science  and  Technology  assist  in 
development  of  the  needed  criteria  and 
guidelines.  In  June^976,  the  Council 
provided  the  requested  guidelines  and 
OFPP  was  assigned  implementing 
responsibility. 

4.  Policy 

a.  Agencies  will  consider  recoupment 
of  research  and  development  (R&D) 
contract  costs  from  a  for-profit 
contractor  when: 

(1)  The  R&D  contract  is  for  $10  million 
or  more: 

(2)  There  is  a  clear  potential 
commercial  sales  benefit  to  the 
contractor;  and 

(3)  None  of  the  conditions  cited  under 
4.b.  exist. 

b.  Recoupment  of  R&D  contract  costs 
will  not  be  sought  when: 

(1)  The  contracted  R&D  effort  involves 
basic  research,  applied  research  or 
technology  development  in  the 
technology  base; 

(2)  Recoupment  would  conflict  with 
agency  responsibilities  for  exchange  and 
dissemination  of  information  and 
encouragement  of  widespread  use  of  the 
technology,  or  is  prohibited  by  statute; 

(3)  The  administrative  costs  of 
recoupment  are  likely  to  be  greater  than 
the  amount  recouped: 

(4)  Recoupment  would  conflict  with 
important  overriding  concerns  of 
national  policies,  such  as  national 
security,  foreign  policy,  trade  balance, 
employment,  loss  of  Federal  taxes,  or 
other  public  considerations; 

(5)  R&D  expenditures  are  being 
supported  by  joint  agreement  with  other 
countries  and  recoupment  would  cause 
discrimination  against  U.S.  contractors; 
or 

(6)  The  Government  has  no 
contractural  or  other  rights  in  the 
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■  particular  products,  service,  or 

B  technology. 

B  c.  Recoupment  is  hot  a  product  value 

B  tax;  it  is  cost  allocation  derived  from  a 

B  pro  rata  cost  distribution.  Recoupment 

■  will  normally  be  made  by  determining 
the  Government  contract  costs  for  R&D, 
estimating  expected  sales,  and 
establishing  a  pro  rata  amount  per  item 
by  distributing  total  costs  to  be 
recouped  over  expected  sales.  This 
allocation  may  be  made  after  the  R&D 
has  been  accomplished  and  commercial 
possibilities  become  apparent,  provided 
the  rights  of  the  Government  to  do  so 
are  established  in  the  R&D  contract. 
Where  a  pro  rata  approach  is  infeasible, 
a  percent  of  the  sales  price  for  a  product 
may  be  established  in  the  recoupment 
amount. 

5.  Definitions.  See  OMB  Circular  No. 
A-11,  Sections  44  and  55,  for  definitions 
of  basic  research,  applied  research, 
technology  development,  technology 
base,  and  development. 

6.  Action  Requirements 

a.  Each  agency  head  has  the 
responsibility  to  ensure  that  the 
provisions  of  this  policy  are  followed. 

b.  Copies  of  agency  implementation 
will  be  sent  to  the  Administrator  for 
Federal  Procurement  Policy. 

7.  Information  Contact  All  questions 
or  inquiries  should  be  submitted  to  the 
Office  of  Management  and  Budget, 
Administrator  for  Federal  Procurement  . 
Policy,  telephone  202-395-6810. 

8.  Sunset  Review  Date.  This  policy 
letter  will  be  reviewed,  in  conjunction 

with  OFPP  Policy  Letter  81 - ,  “Cost 

Sharing  in  Research  and  Development 
Contracts,”  five  years  after  its  effective 
date  for  extension,  modification,  or 
rescission. 

P’S  Doc.  80-40677  Filed  12-30-80:  8:45  am] 
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Proposed  Policy  Letter  on  Control  of 
Management  Systems  and  Data 
Required  of  Contractors 

action;  a  draft  Office  of  Federal 
Procurement  Policy  (OFPP)  policy  letter 
on  Control  of  Management  Systems  and 
Data  Required  of  Contractors  is  being 
published  for  public  review  and 
comment. 

SUMMARY:  The  proposed  policy  would 
require  agencies  to  establish  a  central 
control  function  to  assure  that  all 
contractually  required  management 
system  criteria  and  data  requirements 
are  cost  beneficial.  The  agencies  would 
develop  authorized  lists  of  such 
requirements,  and  future  solicitations 
and  contracts  would  have  these 
requirements  specified  on  specially 
designed  forms  for  that  purpose.  The 


intent  of  the  proposed  policy  is  to 
significantly  reduce  the  expense  to  the 
Government  of  these  contractually 
imposed  requirements  by  reducing  the 
expense  to  the  contractors. 

DATE:  Comments  must  be  received  by 
February  20, 1981. 

ADDRESS:  Send  comments  to:  Mr.  Fred 
H.  Dietrich,  Associate  Administrator  for 
Major  System  Acquisitions  and 
Procurement  Strategies,  Office  of 
Federal  Procurement  Policy,  726  Jackson 
Place,  N.W.,  Washington,  D.C.  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Fred  H.  Dietrich,  202-395-6810. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  on  Government 
Procurement,  in  its  1972  report,  included 
the  following  recommendations: 

A-33  “Establish  standards  and 
criteria  for  estimating  costs  and  beneHts 
of  product  data  requirements.  The  need 
for  product  data  should  be  determined 
on  the  basis  of  cost-benefit  analyses. 
Selective  after-the-fact  reviews  should 
be  used  as  a  basis  for  eliminating 
unnecessary  requirements.” 

A-34  “Establish  Government-wide 
criteria  for  management  systems  which 
are  prescribed  for  use  by  contractors, 
including  standards  for  determining 
mission-essential  management  data 
requirements.” 

An  interagency  task  group  was 
established  to  consider  the  executive 
branch  position  on  these 
recommendations.  The  task  group 
recommended  acceptance  of  the 
recommendations  and  the  policy 
implementation  was  assigned  to  OFPP. 
In  April  1978,  OMB  issued  for  comment 
a  draft  policy  to  the  agencies  and  to 
industry  groups  which  had  indicated  an 
interest.  The  comments  generally 
supported  the  approach  in  the  proposed 
policy  letter  contained  herein. 

A  number  of  agencies,  however, 
requested  more  detailed  procedural 
guidance  on  how  to  effect  the  proposed 
controls.  Because  of  the  uniqueness  of 
agency  missions  and  to  be  consistent 
with  the  proposal  policy,  it  has  been 
determined  that  the  policy  direction 
should  specify  what  is  needed,  not  how 
each  agency  will  accomplish  the 
requirements.  The  agency  submittals  of 
detailed  implementation  plans  to  OFPP 
will  provide  an  opportunity  to  share 
these  plans  among  agencies. 
Additionally,  OFPP  is  available  to  work 
with  the  agencies  to  resolve  any 
questions  of  implementation. 

It  has  been  determined,  however,  in 
order  to  meet  the  objective  of  providing 
one  face  to  industry  across  the 
executive  branch,  to  direct  the  use  of 
standard  contract  forms  to  be  used  in 
solicitations  and  contracts  to  identify 


the  agencies  requirements.  These  are 
included  as  Attachments  B,  C,  and  D  to 
the  proposed  policy  letter. 

A  number  of  agencies  also  questioned 
the  inclusion  of  design  analyses  and  test 
data  as  nonproduct  data.  It  is  intended 
to  separate  the  data  which  provides 
configuration,  identiHcation,  use 
instruction,  and  maintenance  instruction 
of  end  products  from  the  other  data 
acquired.  This  product  data  is  acquired 
for  different  reasons  than  other 
(nonproduct]  data  and  requires 
Government  inspection  upon  delivery 
which  is  not  required  of  nonproduct 
data.  It  is  recognized  that  there  has  been 
a  traditional  reference  to  “technical” 
and  “non-technical”  data.  However,  that 
distinction  does  not  apply.  While  such 
data  as  design  analyses  and  test  data 
can  be  characterized  as  technical  data, 
they  are  acquired  for  management 
decision  purposes  and  do  not  deHne  end 
products  and  are,  therefore,  nonproduct 
data  in  the  proposed  policy. 

This  proposed  policy  letter  should  be 
considered  as  an  interim  action  in 
implementing  the  proposed  Uniform 
Procurement  System  submitted  by  OFPP 
to  Congress  in  October  1980.  This  action 
is  in  accorddnce  with  the  schedule 
shown  on  page  38  of  OFPP’s  Report  to 
the  Congress,  “On  the  Commission  on 
Government  Procurement 
Recommendations,”  dated  October  1980. 

Formal  coordination  with  the  heads  of 
the  agencies  will  be  accomplished  after 
receipt  of  comments  and  appropriate 
revisions  have  been  incorporated. 

Karen  Hastie  Williams, 

Administrator. 

December  24, 1980. 

December  24, 1980. 

OFPP  Policy  Letter  81 - 

To  the  heads  of  executive  departments 
and  establishments. 

Subject:  Control  of  Management  System 
Criteria  and  Data  Required  of 
Contractors. 

1.  Purpose.  Government  procurement 
policy  should  be  uniform  and  consistent 
in  application.  This  directive  establishes 
Government-wide  policies  to  control  the 
development  and  application  of 
contractually  specified  management 
system  criteria  and  product  and 
nonproduct  data  in  the  acquisition  of 
goods  and  services. 

2.  Authority.  This  policy  letter  is  being 
issued  pursuant  to  41  U.S.C.  405, 
Sections  6d  and  6h,  which  require  Hnal 
disposition  of  the  Commission  on 
Government  Procurement 
recommendations  and  authorized  the 
issuance  of  policy  directives. 

3.  Background.  Government  contr 
for  goods  and  services  frequently 
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specify  management  systems  to  be  used 
by  contractors  in  performance  of  the 
contracts.  Additionally,  records  are 
required  to  be  kept,  nonproduct  data  to 
be  submitted,  and  productdata  retained 
or  submitted.  While  the  cost  of  such 
requirements  varies  significantly  among 
individual  procurements,  the  total 
annual  cost  on  all  procurements  has 
been  estimated  to  be  billions  of  dollars. 
Although  some  of  these  requirements 
are  essential,  a  system  of  checks  and 
balances  is  needed  to  ensure  that  such 
requirements  are  necessary,  that 
management  system  criteria  rather  than 
management  systems  are  used,  and  that 
such  requirements  are  coordinated  and 
compatible.  The  system  set  forth  here  is 
illustrated  in  Attachment  A  to  this 
policy  letter. 

The  Commission  on  Government 
Procurement  recommended  more 
effective  control  over  the  selection  and 
imposition  of  such  management  systems 
and  data  requirements.  This  policy  is 
based  on  executive  branch 
consideration  of  the  Commission's 
recommendations. 

4.  Policy 

a.  The  Federal  Government  relies  on 
the  private  sector  to  provide  needed 
goods  and  services  (see  OMB  Circular 
A-76).  Agencies  should  minimize 
specific  instructions  to  the  contractor  on 
methods  to  be  employed  in  the 
performance  of  the  contract. 

Specifically,  when  agencies  must  impose 
such  requirements,  they  will  specify 
their  management  system  criteria, 
requirements  for  product  data  and 
nonproduct  data,  and  the  required 
standards  for  accuracy  and  timeliness  in 
a  manner  that  allows  the  contractor 
flexibility  in  selecting  the  management 
systems  and  other  tools  used  to  satisfy 
these  requirements. 

b.  Agencies  will  control  the 
development  and  application  of 
management  system  criteria,  product 
data  requirements,  and  nonproduct  data 
requirements  used  or  intended  for  use  in 
more  than  one  procurement.  Agencies 
will  establish  and  maintain  a  list(s]  of 
approved  management  system  criteria, 
product  data  requirements,  and 
nonproduct  data  requirements,  and 
assure  that  unauthorized  requirements 
are  not  used  in  procurements.  Agencies 
will  verify  that  there  is  a  demonstrated 
need  for  each  specific  management 
system  criteria,  product  data 
requirement,  and  nonproduct  data 
requirement  and  that  they  are  cost 
beneficial  before  approving  them  for  use 
and  inclusion  on  the  authorized  list(s). 

c.  Agencies  will  assure  compatibility 
among  management  system  criteria, 
product  data  requirements,  and 
nonproduct  data  requirements  and  make 


maximum  use  of  uniform  terminology 
and  classification.  Intra-agency 
coordination  is  mandatory  and 
interagency  coordination  is  encouraged 
to  reduce  the  expense  to  the 
Government  incurred  by  placing 
differing  and  incompatible  requirements 
on  contractors  doing  business  with 
several  agencies  or  agency  components. 

d.  For  individual  procurements,  the 
Government  program  manager  or 
contracting  officer  will:  (1]  identify  the 
Government  requirements  for 
management  system  criteria,  nonproduct 
data  and  product  data  in  the  solicitation 
using  the  forms  contained  in 
Attachments  B,  C,  and  D;  (2)  request 
contractors  to  propose  how  the 
requirements  will  be  met;  and  (3) 
encourage  contractors  to  recommend 
alternatives  to  the  stated  requirements. 
The  Government  program  manager,  or 
when  no  program  manager  has  been 
designated,  the  contracting  officer  will 
tailor  the  application  of  management 
system  criteria,  product  data 
requirements,  and  nonproduct  data 
requirements  to  the  specific  needs  of 
individual  procurements,  taking  into 
consideration  the  objective  of  the 
procurement,  the  type  of  contract,  the 
Government’s  needs,  practical  utility, 
the  contractor's  proprietary  interests, 
the  contractor’s  proposal,  and  the 
necessary  form  and  depth  of 
Government  management  control  (prior 
approval  of  proposed  contractor  actions, 
surveillance,  or  visibility).  Approval  of 
management  system  criteria,  a  product 
data  requirement,  or  a  nonproduct  data 
requirement  for  general  use  shall  not 
relieve  the  Government  program 
manager  or  contracting  officer  from 
tailoring  the  requirement  to  a  specific 
procurement.  In  major  system 
acquisitions  (reference  OMB  Circular 
No.  A-109)  the  contractors  will  be 
required  to  recommend  the  tailoring  of 
these  requirements  as  part  of  their 
alternative  system  design  concept 
proposals  and  subsequent  proposals 
throughout  the  acquisition  process. 

e.  Agencies  will  not  mandate  specific 
management  systems  for  use  by 
contractors.  Only  approved 
management  system  criteria  will  be 
specified  in  contracts.  Selected 
requirements  will  be  specified  on  Form 

- (see  Attachment  B).  Contractors 

will  be  provided  the  flexibility  to  select 
the  management  systems  and  other  tools 
they  use  to  satisfy  these  requirements. 

f.  Agency  product  data  and 
nonproduct  data  requirements  will 
permit  the  use  of  contractors’  formats 
whenever  possible.  Only  approved 
product  data  and  nonproduct  data 
requirements  may  be  specified  in 


contracts.  Selected  requirements  will  be 

specified  on  Form - (see 

Attachment  C)  and  on  Form - (see 

Attachment  D). 

g.  Consideration  should  be  given  to 
have  the  contractor  be  a  product  data 
repository  for  the  Government. 

h.  A  firm  commitment  to  procure 
product  data  will,  whenever  practicable, 
be  deferred  until  thf:  time  an  actual  need 
is  identified.  The  intention  to  procure 
product  data  will,  however,  be  identified 
in  the  solicitation  and  subsequent 
contract.  Delivery  of  product  data  will 
be  scheduled  so  as  to  be  within  the  time 
frame  when  the  data  are  normally 
generated  by  the  contractor. 

i.  The  price  of  and  rights  to  product 
data  will  be  negotiated  at  the  time  of 
contracting,  where  circumstances  permit 
identification  of  the  requirements  at  that 
time.  In  any  event,  the  price  and  rights 
will  be  negotiated  no  later  than  the  time 
they  are  ordered. 

j.  Agency  nonproduct  data 
requirements  covered  by  OMB  Circular 
No.  A-40  shall  conform  to  the  provisions 
of  that  Circular. 

5.  Definitions 

a.  Management  system  is  a  term  used 
to  identify  management  tools  which  are 
employed  to  assist  managers  in:  (1) 
defining  or  stating  policy,  objectives, 
criteria,  and  requirements;  (2)  assigning 
responsibility;  (3)  achieving  efficient  and 
effective  utilization  or  resources;  (4) 
periodically  measuring  performance;  (5) 
comparing  that  performance  against 
stated  objectives  and  requirements;  and 
(6)  taking  appropriate  action.  A 
management  system  may  encompass 
part  or  all  of  the  above  areas. 

b.  Management  system  criteria  means 
the  contractual  document  which 
specifies  the  required  output  and 
performance  standards  but  does  not 
specify  detailed  procedures  or  methods 
of  accomplishment.  Management  system 
criteria  may  require  generation, 
preparation,  maintenance,  analysis, 
evaluation,  display,  and  dissemination 
of  information. 

c.  Product  data  requirement  means  a 
documented  contract  requirement  which 
directs  contractors  to  collect,  organize, 
prepare,  maintain,  transmit,  deliver  or 
retain  information  incident  to  the  design, 
development,  production,  operation, 
preservation,  maintenance  or  repair  of 
contract  end  items.  Product  data  include 
engineering  drawings,  product 
specifications  and  standards,  part 
breakdown  lists,  catalog  item 
identifications,  operation  and/or 
maintenance  instructions,  descriptions 
of  product  physical  qualities  and 
characteristics,  computerized  product 
definition  media,  and  reprocurement 
data. 
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d.  Nonproduct  data  requirement 
means  a  documented  contract 
requirement  which  directs  contractors  to 
collect,  organize,  prepare,  maintain, 
transmit,  deliver,  or  retain  information, 
plans  or  reports  other  than  product  data. 

Nonproduct  data  include  financial  and 
administrative  reports,  progress  reports, 
design  analyses,  test  data,  configuration 
management  reports,  engineering' 
change  proposals,  and  other  such  . 
business  and  technical  management 
information.  Note:  The  final  report  of  a 
study  contract  is  excluded  as  a  data 
requirement  in  this  policy. 

e.  Tailoring  means  the  careful 
selection  from  a  list  of  approved 
requirements  of  only  those  management 
system  criteria,  product  data,  and  non¬ 
product  data  requirements  which  are 
essential  for  application  to  each 
individual  solicitation  or  contract. 

6.  Action  Requirements 

a.  Each  agency  head  has  the 
responsibility  to  ensure  that  the 
provisions  of  this  policy  are  followed. 

b.  This  policy  letter  applies  to  agency 
or  interagency  regulations  or  other 
issuances  included  in  purchase 
solicitations  or  contracts  that;  (1) 
directly  or  indirectly  specify 
management  system  criteria  for  use  by 
contractor;  (2)  specify  product  data  or 
nonproduct  data  required  by  the 
Governrnent  from  the  contractor;  or  (3) 
establish  standards  of  accuracy  and 
timeliness  for  the  specified  data. 

Nothing  in  this  policy  supersedes  or 
modifies  the  provision  of  OMB  Circular 
A-40. 

c.  All  agencies  will  work  closely  with 
the  Office  of  Federal  Procurement  Policy 
in  resolving  implementation  problems. 

Existing  agency  documents  may  need  to 
be  revised,  consolidated  or  cancelled  to 
assure  that  only  management  system 
criteria  are  specified  and  that  product 
data  and  nonproduct  data  requirements 
meet  the  provisions  of  this  policy. 

d.  Agencies  will  submit  the  following 
to  the  Office  of  Federal  Procurement 
Policy,  OMB: 

(1)  Within  six  months  after  the  date  of 
this  document,  a  time-phased  action 
plan  for  meeting  the  requirements  of  this 
policy. 

(2)  Implementing  policy  directives, 
regulations  and  guidelines  as  they  are 
issued. 

7.  Information  Contact.  All  questions 
or  inquiries  should  be  submitted  to  the 
Office  of  Management  and  Budget, 

Administrator  for  Federal  Procurement 
Policy,  telephone  (202)  395-6810. 

8.  Sunset  Review  Date.  This  policy 
letter  will  be  reviewed  five  years  after 
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